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SUPREME COURT OF W SCONSI N

NoTI CE

This order is subject to further
editing and nodification. The
final version will appear in the
bound volune of the official
reports.

No. 04-09

In the matter of Anendnent of the Rul es of Fl LED

Evi dence: Ws. Stat. 88 908.03 (6), 909.02 (12)
and 909.02 (13), Relating to Donmestic and
Forei gn Records of Regularly Conducted Activity OCT 28, 2005

Cornelia G Cdark
Clerk of Supreme Court
Madi son, W

On COctober 25, 2004, Attorney Jason J. Hanson filed a
petition, as anmended on January 10, 2005, seeking to amend Ws.
Stat. § 908.03 (6), and to create Ws. Stat. 88§ 909.02 (12) and
909.02 (13), relating to donmestic and foreign records of
regularly conducted activity. A public hearing on the petition
was conducted on WMarch 15, 2005. At the ensuing open
adm nistrative conference the court requested sone additional
i nformati on, which Attorney Hanson provided to the court.

By letter dated August 11, 2005, the <court solicited
corment on the petition from the Ofice of the State Public
Def ender, the State Bar of Wsconsin, the Judicial Council, the
Dean of the Marquette University Law School, and the Dean of the
University of Wsconsin Law School . The State Public Defender
provi ded conments on the petition by letter dated Cctober 12,

2005. The Judicial Council provided certain coments and
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recommended adoption of the petition. No objection to the
proposal was received.

At its open admnistrative conference on Cctober 25, 2005,
the court discussed the petition again, including the question
whether a tinme certain, rather than a "fair opportunity to
chal l enge”™ would be appropriate in proposed s. 909.02 (12).
Utinmately, the court agreed wth the Judicial Council's
conclusion that the "fair opportunity to challenge"” |anguage
provi des better guidance to courts and litigants. The court
voted unaninobusly to adopt the petition with certain changes,
effective January 1, 2006, as foll ows:

Section 1. 908.03 (6) of the statutes is anended to read:

908.03 (6) Records of regular conducted activity. A
menor andum report, record, or data conpilation, in any form of
acts, events, conditions, opinions, or diagnoses, nade at or
near the tinme by, or from information transmtted by, a person
with know edge, all in the course of a regularly conducted
activity, as shown by the testinony of the custodian or other

qualified witness, or by certification that conplies with s.

909.02 (12) or (13), or a statute permtting certification,

unless the sources of information or other circunstances
i ndi cate | ack of trustworthiness.
Commrent
This anmendnment conforms Wsconsin's rule to the 2000

anendnent of Rule 803 (6) of the Federal Rule of Evidence.
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Conment

The Judicial Council advised the court of its concern and
desire that the proposed amendnent to Ws. Stat. § 908.03 (6)
not be viewed to change the law as expressed in State v.
WIllians, 2002 W 58, 253 Ws. 2d 99, 644 N.W2d 919, regarding
records of an investigation conducted for the particul ar purpose
of litigation.

Section 2. 909.02 (12) of the statutes is created to read:

909.02 (12) Certified donestic records of regularly
conducted activity. (a) The original or a duplicate of a
donmestic record of regularly conducted activity that would be
adm ssible under s. 908.03 (6) if acconpanied by a witten
certification of its custodian or other qualified person, in a
manner conplying with any statute or rule adopted by the suprene
court, certifying all of the follow ng:

1. That the record was nade at or near the tinme of the
occurrence of the matters set forth by, or from information
transmtted by, a person with know edge of those matters.

2. That the record was kept in the course of the
regul arly conducted activity.

3. That the record was made of the regularly conducted
activity as a regular practi ce.

(b) A party intending to offer a record into evidence under
par. (a) must provide witten notice of that intention to all
adverse parties and nust nmake the record and certification
avai l abl e for inspection sufficiently in advance of the offer of

the record and certification into evidence to provide an adverse
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party with a fair opportunity to challenge the record and
certification.
Conment

Creation of sub. (12) confornms Wsconsin's rule to the 2000
anmendnent of Rule 902 (11) of the Federal Rule of Evidence.

Section 3. 909.02 (13) of the statutes is created to read:

909.02 (13) Certified foreign records of regul arly
conducted activity. (a) The original or a duplicate of a
foreign record of regularly conducted activity that would be
adm ssible under s. 908.03 (6) if acconpanied by a witten
declaration by its custodian or other qualified person
certifying all of the follow ng:

1. That the record was nade at or near the tinme of the
occurrence of the matters set forth by, or from information
transmtted by, a person with know edge of those matters.

2. That the record was kept in the course of the
regul arly conducted activity.

3. That the record was made of the regularly conducted
activity as a regular practi ce.

(b) The declaration under par. (a) nust be signed in a
manner that, if falsely made, would subject the maker to
crimnal penalty under the laws of the country where the
declaration is signed. A party intending to offer a record into
evi dence under par. (a) nust provide witten notice of that
intention to all adverse parties, and nust meke the record and
decl aration available for inspection sufficiently in advance of

the offer of the record and declaration into evidence to provide
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an adverse party with a fair opportunity to challenge the record
and decl arati on.
Conment

Creation of sub. (13) confornms Wsconsin's rule to the 2000
anendnent of Rule 902 (12) of the Federal Rule of Evidence.

IT IS ORDERED that notice of this anendment of Ws. Stat
§ 908.03 (6), and creation of Ws. Stat. 88§ 909.02 (12) and
909.02 (13) be given by a single publication of a copy of this
order in the official state newspaper and in an official
publication of the State Bar of W sconsin.

I T I'S FURTHER ORDERED that the Comments to these rules are
not adopted but shall be printed for information purposes.

Dated at WMadison, Wsconsin, this 28th day of October,
2005.

BY THE COURT:

Cornelia G dark
Clerk of Suprene Court
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